
 

 
       

General Terms and Conditions of promio.net GmbH  
for 

"promio.connect" 
 

 
promio.net GmbH, Giergasse 2, 53113 Bonn, Germany, (hereinafter referred to as 
"provider") offers companies (hereinafter referred to as "client") the temporary use of a 
software application with different individual applications for the ECRM via a 
telecommunications connection against payment. 
 
§ 1 General provisions 
 
(1) The following General Terms and Conditions "Application Service Providing" (ASP) of the 
provider for the temporary use of software applications (hereinafter referred to as "GTC 
promio.connect") contain, together with the contract (hereinafter referred to as "contract"), 
the conditions for the services offered by the provider 
 

 Use of the software application(s) listed in the order (hereinafter referred to as 
"application" also in the plural) for access via a telecommunications connection and 

 

 Provision of storage space for data generated by the client through the use of the 
application and/or data required for the use of the application (hereinafter referred to 
as "application data"); 

 
and related services of the provider. 
 
(2) If the provisions of the contract contradict the provisions of these GTC promio.connect, 
the provisions of the contract take precedence over the provisions of these GTC 
promio.connect. 
 
(3) GTC promio.connect of the provider apply exclusively. Conflicting, additional or deviating 
conditions of the client will not become part of the contract unless the provider has expressly 
agreed to their validity. The GTC promio.connect of the provider also apply if the provider 
performs a service despite knowledge of conflicting or deviating conditions of the client 
without reservation 
 
(4) GTC promio.connect of the provider apply only if the client is an entrepreneur (§ 14 BGB), 
a legal entity under public law or a special fund under public law. 
 
§ 2 Subject matter of the contract 
 
As agreed in the contract, subject of these GTC promio.connect is the provision of the 
application for the use of its functionalities, the technical enabling of the use of the application 
and the granting or procurement of utilization rights of the application as well as the provision 
of storage space for the application data to the extent agreed by the provider to the client 
against payment of the agreed fee. 
 
§ 3 Provision of application and storage space for application data 



 

 
       

 
(1) Starting on the date defined in the contract, the provider maintains on a central data 
processing system or on several data processing systems (hereinafter also referred to as 
"server" in the case of multiple servers) the application agreed upon in the contract in the 
latest version for use in accordance with the terms of the contract and these GTC 
promio.connect. 
 
(2) The functional range of the application shall be determined by the service description of  
the application in accordance with the contract. 
 
(3) Agreements on the client's access, system and functional requirements are made in the 
contract. 
 
(4) The Provider shall supply the client with the agreed number of user names and user 
passwords. All user names and passwords must be changed immediately by the client into 
names and passwords known only to him and protected from unauthorized access by third 
parties. 
 
(5) The provider is entitled but not obliged to continuously develop the software. 
 
(6) Starting on the date agreed in the contract the provider shall have enough storage space 
available on the server for the operational availability of the application data. 
 
(7) The application and the application data are backed up on the server regularly, at least 
every calendar day. The client is responsible for compliance with commercial and tax law 
retention periods. 
 
(8) Transfer point for the application and the application data is the router output of the 
provider's data center. 
 
(9) The Provider is not responsible for the quality of the required hardware and software on 
the client side or for the telecommunication connection between the client and the provider 
up to the transfer point. 
 
§ 4 Technical availability of the application and access to the application data 
 
(1) The Provider owes the subsequently agreed availability of the application and the 
application data at the transfer point. Availability is understood by the parties as the technical 
usability of the application and the application data at the point of transfer for the client to 
use. 
 
(2) The availability of the software applications totals 99% on annual average for web 
services and 95% on annual average for SMTP services. 
 
(3) The available use (availability given) also includes the periods during 
 
a) disturbances in or due to the condition of parts of the technical infrastructure required for 
the execution of the application which cannot be provided by the provider or his vicarious 



 

 
       

agents; 
 
b) only insignificant reduction of the capability for use according to the contract; 
 
c) maintenance work according to paragraph 4. 
 
(4) In agreement with the client, the provider can interrupt the service provision for a defined 
period of time in order to carry out necessary maintenance work. The maintenance work will 
not exceed five hours per quarter. The client shall not unreasonably refuse to consent to the 
maintenance work being carried out. 
 
§ 5 User manual, trainings and other services of the provider 
 
(1) The provider supplies the client with an electronic, printable user manual (promio.connect 
Wiki) in the German language for the online application once at the beginning of the contract. 
 
(2) The user manual will be adapted if an update of the application has been agreed upon 
and is made.  
 
(3) The client is entitled to download, store, print and reproduce the user manual in 
reasonable quantity for the purposes of this contract while maintaining existing copyrights. 
Besides, the restrictions of use for the documentation agreed under § 6 for the application 
shall remain in effect. 
 
(4) Further services of the provider, in particular training courses on the application, are 
arranged in the contract. If remuneration has not been expressly negotiated in the contract, 
such further services will be provided against reimbursement of the proven expenditure at the 
prices of the provider generally applicable at the time of the request. 
 
§ 6 Rights of use of the application, provider's rights when exceeding the authorization 
of use 
 
(1) Rights of use of the application 
 
(a)  The client shall receive simple, non-sublicensable and non-transferable rights of use in 
the application, limited to the duration of this contract in conformity with the following 
provisions.  
 
(b) The application is not surrendered to the client. The client may only use the application for 
his own business activities through his own personnel. 
 
(c) The client is not entitled to make changes to the source code of the application. 
 
(d) If the provider introduces new versions, updates, upgrades or other new services to the 
application during the contract period, the rights mentioned above shall also apply to these. 
 
(e) The client shall not be entitled to any rights not expressly granted to the client above. The 
client is particularly not entitled to use the application beyond the agreed usage or to have it 



 

 
       

accessed by third parties or to make the application available to third parties. Furthermore, 
the application may not be multiplied, sold or temporarily handed over, neither rented out nor 
lent. 
 
(2) Violation of the provisions by the client as per paragraph 1 
 
(a) If the client violates the regulations in paragraph 1 due to reasons within his responsibility, 
the provider can block the client's access to the application or the application data after 
having informed the client in writing in advance if the violation can be demonstrably remedied 
thereby. 
 
(b) For each case in which the client culpably enables the use of the application by 
unauthorized third parties, the client shall pay an appropriate contractual penalty, of which the 
amount shall be determined by the provider at his reasonable discretion and in the event of a 
dispute shall be reviewed by the responsible court. With the assertion or payment of the 
contractual penalty, the assertion of a claim for injunction or a claim for compensation for 
damages exceeding the contractual penalty against the client by the provider is not excluded. 
Any contractual penalty forfeited and paid shall be credited in full against such compensation.  
 
(c) Further rights of the provider remain unaffected. 
 
 
§ 7 General cooperation obligations of the client 
 
The client will fulfill all obligations which are necessary for the execution of the contract. In 
particular he will 
 
(a) take the required precautions to prevent the use of the application by unauthorized 
persons. In particular, he shall ensure through adequate precautions (e.g. password strength, 
passwords on his computers, burglary protection) that no unauthorized third party can access 
the application. The client shall inform the provider immediately if there is any suspicion that 
the access data and/or passwords may have leaked to unauthorized persons; 
 
(b) establish and maintain the access, functional and systematic requirements as well as 
other prerequisites for the use of the application as agreed in the contract; 
 
(c) ensure that the users authorized to operate the application are sufficiently familiar with the 
handling of the application on the client's part, especially by having the users properly 
trained; 
 
(d) ensure that (e.g. when transmitting third-party texts/data to the provider's server) all third-
party rights to material used by him are respected; 
 
(e) obtain the required consent of the respective individual concerned in accordance with § 
13 (2), as long as he collects, processes or uses personal data when using the application 
and that no statutory permission is involved; 
 
(f) check data and information for viruses before sending them to the provider and use up-to-



 

 
       

date virus protection programs; 
 
(g) Send user data only encrypted; 
 
(h) oblige authorized users to comply with the conditions of this contract.  
 
§ 8 Data backup by the client and the provider's liability for the loss of data 
 
(1) If the client transmits application data or other data to the provider in order to generate 
data with the help of the application, the client shall regularly back them up based on the 
importance of the data and make his own security copies in order to enable the 
reconstruction of the data and information in case of loss. 
 
(2) If and as long as the client is given the technical opportunity to do so by mutual consent, 
he will regularly back up the data stored on the server by downloading it. 
 
(3) The client shall store his data backups in a way that allows the saved data to be restored 
at any time. 
 
(4) The Provider shall not be liable for the loss of data if the damage is due to the client's 
failure to carry out data backups in spite of his obligation under paragraphs 1-3 and to ensure 
that lost data can be restored with reasonable effort. 
 
§ 9 Remuneration 
 
(1) The remuneration for the services to be provided for the grant of use of the application 
and the supply of storage space including data backup is set out in the contract. 
 
(2) Remuneration plus VAT shall be charged at the statutory rate at the time. 
 
(3) Unless otherwise agreed in the contract, the following shall apply to the remuneration: 
 
(a) The usage-dependent fee for the use of the application is billed monthly in arrears. 
 
(b) Services provided by the provider with flat-rate remuneration (e.g. for training) are to be 
paid in advance if the provider so requests. 
 
(c) In the case of remuneration after expenditure, this will be invoiced after performed 
service. 
 
Unless otherwise agreed, remuneration under (a) to (c) shall be due for payment without 
deduction within 14 days of the invoice date. The date of payment is determined when it is 
received by the provider. 
 
 
§ 10 Liability for defects 
 
(1) The client must notify the provider of defects immediately. 



 

 
       

 
(2) The provider is only liable if he is responsible for defects in the application that were 
already present when it was handed over to the client. 
 
(3) A termination of the contract due to failure to grant the contractual use according to § 543 
para. 2 No. 1 BGB is only permissible if the provider has been given enough time to eliminate 
the defect and if it has failed. A failure to eliminate the defects is only to be considered if it 
proves to be impossible, if it is seriously and finally refused by the provider or if it is delayed 
in an unreasonable manner or if it is unacceptable to the client for other reasons. 
 
(4) A termination of the contract due to an insignificant disturbance of the contractual use is 
excluded. 
 
(5) The client may only claim compensation for damage under § 12. 
 
§ 11 Liability for third-party rights 
 
(1) The parties shall immediately notify each other in writing if claims are raised against them. 
 
(2) The provider shall not be liable for an infringement of the rights of third parties caused by 
the client, if and to the extent that such infringement results from exceeding the rights of use 
granted under this contract. In this case the client releases the provider from all claims of 
third parties upon first request. 
 
(3) Otherwise, in case of defects of title § 10 shall apply. 
 
 
§ 12 General liability of the provider 
 
(1) The provider shall be liable - regardless of the legal grounds - for damages or 
compensation for futile expenditures in accordance with the following provisions under letter. 
(a) and (b): 
 
(a) In case of intent and gross negligence, the provider is liable without limitation. In the event 
of slight negligence, the provider shall only be liable for damages resulting from a violation of 
an essential contractual obligation (an obligation that must be fulfilled in order to enable the 
proper execution of the contract in the first place and on which the client regularly trusts and 
may trust); in this case, however, the liability of the provider is limited to the replacement of 
the contract-typical, foreseeable damage.  
 
(b) Legal disclaimers and liability limitations resulting from letter. (a) do not apply if the 
provider has maliciously concealed a defect or has given a guarantee for the quality of the 
subject matter, for damages from injury to life, body or health, or in the case of liability under 
the Product Liability Act. 
 
(2) If the liability towards the provider is excluded or limited, this also applies to the personal 
liability of its legal representatives and vicarious agents. 
 



 

 
       

§ 13 Data security, data protection 
 
(1) The parties shall obey the respective applicable data protection regulations, in particular 
those valid in Germany, and shall oblige their employees assigned in connection with the 
contract and its execution to maintain data secrecy in accordance with §5 BDSG, unless they 
are already generally required to do so. 
 
(2) If the client collects, processes or uses personal data, he shall be responsible for ensuring 
that he is entitled to do so in accordance with the applicable provisions, in particular under 
data protection law, and shall indemnify the provider against third-party claims in the event of 
an infringement. 
 
(3) The provider will collect and use customer-related data only to the extent required for the 
execution of this contract. The client agrees to the collection and use of such data within that 
scope. 
 
(4) The obligations pursuant to paragraphs 1 to 3 shall continue to apply as long as 
application data are within the provider's influence, even beyond the end of the contract. 
 
(5) If necessary, the parties shall sign an agreement on commissioned data processing in 
accordance with § 11 BDSG. In case of contradictions between this contract and the 
commissioned data processing agreement, the latter shall prevail. 
 
 
§ 14 Confidentiality 
 
Unless a separate confidentiality agreement has been made between the provider and the 
client, non-disclosure is as follows: 
 
(1) The contracting parties shall maintain secrecy on all information which they have obtained 
in the course of this contractual relationship and which is to be treated confidentially, or shall 
use such information only with the prior written consent of the other party for third parties - 
irrespective of the purpose. The information to be treated as confidential includes the 
information explicitly designated as confidential by the party providing the information and 
such information whose confidentiality is clearly determined by the circumstances of the 
transfer. Especially the application data are to be treated confidentially by the provider, 
should he gain knowledge of them. 
 
(2) The obligations under paragraph 1 shall not apply to such information or parts thereof for 
which the receiving party proves that 
 

 they were aware of them or that they were generally accessible prior the date of 
receipt; 

 they were aware of them or that they were generally accessible to the public prior the 
date of receipt; 

 they were aware of them or that they were generally accessible to the public prior the 
date of receipt, without the party receiving the information being responsible for this. 

 



 

 
       

(3) Public statements of the parties on cooperation shall only be made by prior mutual 
agreement. 
 
(4) The obligations under paragraph 1 shall continue to exist beyond the end of the contract 
for an indefinite period of time, for as long as an exception under paragraph 2 is not proven. 
 
 
§ 15 Term, Termination 
 
(1) The contractual relationship begins with the establishment of the contract and is 
concluded for an indefinite period of time, unless the contract specifically states otherwise. 
The services will be provided starting on the date agreed in the contract. 
 
(2) Unless otherwise agreed in the contract, the contractual relationship may be terminated 
by either party in writing with three months' notice to the end of a calendar year. 
 
(3) Extraordinary termination due to or in connection with a breach of duty is only possible 
after a prior written warning with a reasonable period of notice of at least 14 working days. 
If the person entitled to terminate the contract has knowledge of the circumstances justifying 
the extraordinary termination for more than 14 working days, he can no longer base the 
termination on these circumstances.  
 
(4) Regardless of the provision in paragraph 3, the provider may terminate the contract 
without notice if the client is in default of payment of the remuneration or a not insignificant 
part of the remuneration for two consecutive months or, in a period extending over more than 
two months of payment of an amount equal to the remuneration for two months. In this case, 
the provider can additionally demand a lump-sum compensation due immediately in one sum 
in the amount of a quarter of the basic monthly fee remaining until the end of the regular 
contract term. The client reserves the right to prove lesser damages. 
 
 
§ 16 Force majeure 
 
Neither of the parties is obliged to fulfil the contractual obligations in the event and for the 
duration of force majeure. In particular the following circumstances shall be considered force 
majeure: 
 

 fire/explosion/flooding for which the party is not accountable, 

 war, mutiny, blockade, embargo, 

 labor dispute lasting over 6 weeks and not initiated culpably by the party, 

 technical Internet problems that cannot be influenced by one party; this does not apply 
if and insofar as the provider also offers the telecommunications service. 

 
Each party shall immediately notify the other party in writing in the event of force majeure. 
 
 
§ 17 Final provisions 
 



 

 
       

(1) The Provider is entitled to use third parties as subcontractors for the provision of his 
services. 
 
(2) If the client is a merchant as defined by the German Commercial Code (HGB), a legal 
entity under public law or a special fund under public law, the place of jurisdiction for all 
possible disputes arising from the business relationship between the provider and the client is 
Bonn. The provider is also entitled to take legal action at the client's headquarters and at any 
other permissible place of jurisdiction. 
 
(3) The relations between the provider and the client are exclusively subject to the law of the 
Federal Republic of Germany. The United Nations Convention on Contracts for the 
International Sale of Goods of 11 April 1980 (CISG) shall not apply. 
 
(4) Should individual provisions of these GTC be or become invalid, the validity of  remaining 
provisions shall not be affected thereby. 
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